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Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory:
An Analysis of the Merits Phase of the ICJ Advisory Opinion
Azusa Shinohara
This article aims to analyze the merits phase of the advisory opinion regarding the
legal consequences of the construction of a wall in the Occupied Palestinian触tory,
rendered by the International Court of Justice on 9 July 2004… Deciding that the Court
had jurisdiction to give an opinion, but also that there was no compelhg reason to
decline to do so, it considered whether lslaeli wall construction in the territory was
contrary to the rules and principles of international law. This was undertaken for the
purpose of establishing what the legal consequences of such construction exactly were.
After a brief analysis of the status of the territory concerned and a summary descrip-
tion on the works already constructed or in the course of construction, the applicable law
was examined by the Court and it was determined whether that law had been breached.
Referring to the United Nations Charter and certain rules of customary international law,
the Court found the Israeli settlements in the territory had been built in breach of inter-
national law and wall construction had severely impeded the right of the Palestinian peo-
pie to seiFdetermination. As to the relevant provisions of international humanitarian trea-
ties and human nghts instruments, the Court determined that wall construction had led
to the destruction or requisition of properties under conditions, which contravened the
requirements of the Hague Regulations and the Fourth Geneva Convention. Moreover,
the Court clarified wall construction had also imposed substantial restrictions on the缶ee-
dom of movement, the right to work, health, education and an adequate standard of living
of the Palestinian people in the territory, which the two international Covenants and the
Convention on the Rights of the Child prescribe… Because the Court was not convinced
that the specific course chosen for the wall was necessary to attain security objectives,
nor the route of the wall could be justi丘ed by military exigencies, it was noted that Israel
could not rely on a right of self-defence or on a state of necessity in order to preclude its
own wrongfulness…
Thus, the Court concluded that Israel was under obligation to term加e its breaches of
international law, to cease and dismantle forthwith the works of wall construction, and to
make reparation for all the damage caused by the construction,… At the same time, it was
concluded, all States were under obligation not to recognize the illegal situation resulting
丘蝣om the construction, and not to render aid or assistance in maintaining the situation.
Lastly, the opinion urged that the United Nations should consider what further action was
required to bring an end to the illegal situation, taking into account the present advisory
opinion.
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The ICJ's opinion attracted a great deal of attention around the world and also various
criticisms from international lawyers. Among the many controversial aspects, the rele-
vant requ∬蝣ements for exercising the right of self-defence, the light treatment of interim-
tional humanitarian law, and the extraterritorial applicability of international human rights
treaties are discussed respectively in the concluding remarks. Although Israel would not
alter its policies in the West Bank (while Israeli settlers and the Israeli Defence Forces
withdrew丘om the Gaza Strip in summer 2005, the time when this article was being
written) nor comply with the present advisory opinion without delay, it is strongly
expected that those policies would be血ally abandoned by the Government of Israel,
because of the accumulation of domestic court decisions requiring it to make reparation
for the damage caused to the Palestinian people in accordance with this opinion,…
